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DIQEST: 

An employee,  i n c i d e n t  t o  a change  o f  
o f f i c i a l  d u t y  s t a t i o n ,  sold h i s  resi- 
d e n c e  i n  C a l i f o r n i a  t o  a p u r c h a s e r  who 
was a l i c e n s e d  r ea l  es ta te  broker.  
The broker 's  commission,  a s  p r o v i d e d  i n  
t h e  c o n t r a c t  of sa le ,  was deducted  from 
t h e  s e l l i n g  p r i c e .  The  p r o v i s i o n  i n  t h e  
c o n t r a c t  o f  s a l e  f o r  payment o f  a 
commission f a i l e d  t o  s a t i s f y  t h e  
r e q u i r e m e n t s  o f  t h e  C a l i f o r n i a  s t a t u t e  
of f r a u d s  s i n c e  it d i d  n o t  show t h e  f a c t  
of employment o f  t h e  b r o k e r  by t h e  
se l ler .  The payment o f  t h e  commission,  
therefore, was n o t  a l e g a l l y  e n f o r c e a b l e  
o b l i g a t i o n  and  t h e  employee may n o t  be 
r e i m b u r s e d  f o r  t h e  commission. 

T h i s  d e c i s i o n  is  i n  r e s p o n s e  t o  a r e q u e s t  from t h e  
A c t i n g  C h i e f  Counse l  o f  t h e  Federal A v i a t i o n  A d m i n i s t r a t i o n  
(FAA) f o r  a d e c i s i o n  c o n c e r n i n g  t h e  e n t i t l e m e n t  o f  
Mr. A.F. Madayag t o  re imbursemen t  o f  a r ea l  es ta te  broker 's  
f e e  h e  a g r e e d  to  pay  a broker who p u r c h a s e d  h i s  r e s i d e n c e  
a t  h i s  fo rmer  d u t y  s t a t i o n .  F o r  r e a s o n s  e x p l a i n e d  below, 
w e  h o l d  t h a t  M r .  Madayag is n o t  e n t i t l e d  to  t h e  r e imburse -  
ment h e  seeks. 

We have  n o t  been  p r o v i d e d  w i t h  t h e  o r i g i n a l  documents ,  
o n l y  a summary o f  t h e  f a c t s .  The  A c t i n g  Ch ie f  Counse l  h a s  
informed u s  t h a t  M r .  Madayag p u t  h i s  house  o n  t h e  marke t  
i n  a n t i c i p a t i o n  o f  h i s  t r a n s f e r  f rom t h e  H u n t i n g t o n  Beach ,  
C a l i f o r n i a  area to  t h e  FAA C e n t r a l  Region.  He e n t e r e d  
i n t o  a 90 d a y  n o n - e x c l u s i v e  l i s t i n g  ag reemen t ,  b u t  t h e  
house  had n o t  been  sold a t  t h e  e x p i r a t i o n  of t h a t  p e r i o d .  
S e v e r a l  d a y s  l a t e r  h e  c o n t a c t e d  a rea l  e s t a t e  b r o k e r  to  
a r r a n g e  f o r  h e r  s e r v i c e s  i n  connection w i t h  r e n t i n g  t h e  
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house. Immediately after inspecting the house, however, the 
broker decided to purchase it for her own use. A purchase 
agreement was executed which included a separate provision, 
quoting from the FAA's letter, which provided that: 

"Sellers agree to pay a listing and selling 
commission to the buyer who is alicensed 
[sic] real estate broker in the State of 
California in the amount of 6% of 260,OO 
[sic] which will be credited to the down 
payment upon closing of the escrow." 

The Acting Chief Counsel informs us that the broker did not 
actually provide any separate services in connection with 
the sale of the residence, nor did the parties agree that 
she would . 

Mr. Madayag makes his claim under paragraph 2-6.2a of 
the Federal Travel Regulations, FPMR 101-7 (September 1981) 
incorp. by ref., 41 C.F.R. 5 101-7.003 (1983) ( F T R ) ,  which 
provides for reimbursement of a broker's fee or a real 
estate commission paid by the employee for services in 
selling his residence. Paragraph 2.6.1 of the FTR provides 
that, in connection with the allowances authorized by 
Chapter 6, the employee will be reimbursed for only those 
expenses required to be paid by him. These regulations were 
issued pursuant to 5 U.S.C. 5 5724a(a)(4), which contains 
similar language. 

In accordance with these provisions, we have held that 
a broker's commission may be reimbursed only where the 
employee has incurred a legally enforceable obligation. 
See Mathew Biondich, B-197893, June 4, 1980, and cases cited 
therein. In determining whether an obligation is legally 
enforceable in this situation we look to the State law. 
Patricia A. Wales, 61 Comp. Gen. 96 (1981). 

The Acting Chief Counsel has identified two issues that 
he believes should be considered in determining whether 
Mr. Madayag incurred a legally enforceable obligation under 
California law. The first is whether this situation 
satisfies the California rule that an obligation to pay a 
real estate commission is enforceable only if it is 
contained in a writing which unequivocally shows the fact 
of the employment of the broker seeking to recover the 
commission. The second issue is whether the broker's 
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a c t i o n s  s a t i s f y  t h e  r u l e  i n  Cal i fornia  t h a t  i n  o r d e r  t o  
e a r n  a commission, t h e  b r o k e r  m u s t  be  t h e  p r o c u r i n g  cause 
of t h e  sale o f  t h e  p r o p e r t y .  

S e c t i o n  1624, of t h e  C a l i f o r n i a  C i v i l  Code, p r o v i d e s  
i n  p a r t  as  fo l lows :  

"The f o l l o w i n g  c o n t r a c t s  are i n v a l i d ,  u n l e s s  
t h e  same, or some note or memorandum t h e r e o f ,  
is  i n  w r i t i n g  and s u b s c r i b e d  by t h e  p a r t y  
t o  be  charged  or by h i s  agen t :  

* * * * * 

" 5 .  A n  agreement  a u t h o r i z i n g  or employing an  
a g e n t ,  b r o k e r  o r  any o t h e r  pe r son  t o  purchase  
or  s e l l  real  es ta te ,  or to  lease r e a l  e s t a t e  
f o r  a l o n g e r  p e r i o d  t h a n  one y e a r ,  or t o  
p r o c u r e ,  i n t r o d u c e ,  or f i n d  a p u r c h a s e r  o r  
seller of rea l  e s t a t e  or a lessee or lessor 
of rea l  e s t a t e  where such  lease is f o r  a 
l o n g e r  p e r i o d  t h a n  one y e a r ,  f o r  compensation 
or a commission, * * *'I 

To s a t i s f y  t h i s  s t a t u t o r y  r e q u i r e m e n t ,  which is p a r t  of 
t h e  s t a t u t e  o f  f r a u d s ,  t h e  w r i t i n g  need n o t  be  a fo rma l ,  
complete  contract  nor d o e s  i t  have to c o n t a i n  r e f e r e n c e  t o  a 
commission or a promise  t o  pay a commision. However, 
it m u s t  show t h e  a u t h o r i t y  of  a b roke r  t o  act  f o r  t h e  owner 
of t h e  p r o p e r t y  i n  n e g o t i a t i n g  a sale.  See  Beazel l  v.  
S c h r a d e r ,  30 Cal. Reptr. 534, 381 P.2d 390 (Cal.  --<to 
1 9 6 3 ) t a t h r o p  v. Gauger,  274 P.2d 730 (Cal.  D i s t .  C t .  App. 
1954) ,  H e r r i n g  v. F i s h e r ,  242 P.2d 963 ( C a l .  D i s t .  C t .  App. 
1952) .  Simply p u t ,  a rea l  es ta te  b r o k e r ,  i n  o r d e r  t o  
r e c o v e r  a commission, m u s t  show t h a t  t h e  owner  h a s  
r ecogn ized  him i n  w r i t i n g  as  t h e  owner ' s  a g e n t .  
Barneson, 86 P.2d 924 ( C a l .  D i s t .  C t .  App. 1939) .  

Morrill v. 

This showing is  of pr imary  importance.  I n  P a c i f i c  
Southwes t  Development Corporation v. Western P a c i f i c  
R a i l r o a d  Company, 301 P.2d 825, 829 ( C a l .  Sup, C t .  19561, 
t h e  Supreme C o u r t  o f  C a l i f o r n i a  s t a t e d  t h a t  " [ t l h e  c h i e f  
e l e m e n t  r e q u i r e d  t o  be shown i n  w r i t i n g  is t h e  f ac t  of  
employment o f  t h e  b r o k e r  t o  a c t  f o r  t h e  p r i n c i p a l  i n  t h e  
t ransact ion."  The C o u r t  went on t o  s t a t e  t h a t  " [ t l h e  
a u t h o r i t i e s  require t h a t  a w r i t i n g  ' s u b s c r i b e d  by t h e  p a r t y  
to be cha rged ,  or h i s  a g e n t '  m u s t  u n e q u i v o c a l l y  show t h e  
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fac t  of employment of t h e  b r o k e r  s e e k i n g  to  r e c o v e r  a real  
es ta te  commission."  See also F r a n k l i n  V. Hansen, 30 C a l .  
Rptr.  530, 381 P.2d 386 ( C a l .  Sup. C t .  1 9 6 3 ) .  

The s t a t e m e n t  i n  t h e  c o n t r a c t  o f  sale f o r  Mr. Madayag's 
r e s i d e n c e ,  t h a t  h e  would pay t h e  b r o k e r  a 6 p e r c e n t  
commiss ion ,  does n o t  make any  r e f e r e n c e  t o  t h e  employment of 
t h a t  broker. A s  a r e s u l t ,  t h e  w r i t i n g  does n o t  meet t h e  
r e q u i r e m e n t s  of t h e  s t a t u t e  o f  f r a u d s  and  c o n s e q u e n t l y  t h e  
b r o k e r  c o u l d  n o t  s u c c e s s f u l l y  m a i n t a i n  a n  a c t i o n  a g a i n s t  
M r .  Madayag f o r  a commission.  We hold ,  therefore, t h a t ,  
s i n c e  M r .  Madayag would n o t  h a v e  been  l e g a l l y  l i ab l e  f o r  
payment o f  t h e  commiss ion ,  h e  may n o t  be r e i m b u r s e d .  

S i n c e  w e  h a v e  decided,  o n  t h e  f i r s t  i s s u e  raised by t h e  
FAA A c t i n g  C h i e f  C o u n s e l ,  t h a t  there was no  e n f o r c e a b l e  
o b l i g a t i o n  t o  p a y  a commiss ion ,  w e  do n o t  f i n d  i t  n e c e s s a r y  
t o  d i s c u s s  t h e  s e c o n d  i s s u e  h e  raises, namely,  w h e t h e r  t h e  
broker performed ac ts  which  would c a u s e  h e r  t o  be e n t i t l e d  
t o  a commission.  The r e q u i r e m e n t  f o r  a w r i t i n g  showing t h e  
f ac t  of a broker ' s  employment is so p r e d o m i n a n t  t h a t  u n l e s s  
i t  is p r e s e n t ,  t h e  b r o k e r  c a n n o t  r e c o v e r  e i t he r  u n d e r  a n  
o ra l  c o n t r a c t  o r  i n  quantum m e r u i t . ,  A u g u s t i n e  v.  T r u c c o ,  
268 P.2d 780 (Cal .  D i s t .  C t .  App. 1 9 5 4 ) ;  B e a z e l l  v . S c h r a d e r ,  
30 C a l .  R p t r .  534 ,  381 P.2d. 390 ( C a l .  Sup. C t .  1 9 6 3 ) .  
Thus ,  i n  A u g u s t i n e ,  t h e  C a l i f o r n i a  District C o u r t  of Appeal 
s ta ted t h a t  " [ t l h e  p r o c u r e m e n t  of a p u r c h a s e r  is n o t  s u c h  
p e r f o r m a n c e  as w i l l  e n t i t l e  a broker  t o  r e c o v e r  a commission . 
i n  t h e  a b s e n c e  o f  a c o m p l i a n c e  w i t h  t h e  r e q u i r e m e n t s  of 
s e c t i o n  1624." 268 P. 2d a t  786.  

The  A c t i n g  C h i e f  C o u n s e l  c o r r e c t l y  p o i n t s  o u t  t h a t  i n  
47 Comp. Gen. 559  ( 1 9 6 8 )  w e  h e l d  t h a t  a n  employee who had 
e n t e r e d  i n t o  a n  o ra l  a r r a n g e m e n t  w i t h  a l i c e n s e d  b r o k e r  to 
s e l l  h i s  r e s i d e n c e  a t  h i s  old d u t y  s t a t i o n  f o r  t h e  cus tomary  
commiss ion  was e n t i t l e d  t o  re imbursemen t  of t h e  commission 
h e  paid when t h e  b r o k e r  decided t o  buy t h e  h o u s e  h i m s e l f .  
I n  t h a t  case, however ,  w e  d e t e r m i n e d  t h a t  t h e  employee had 
o r a l l y  agreed t o  pay t h e  b r o k e r  a 6 p e r c e n t  commission,  had 
i n d u c e d  t h e  broker t o  buy t h e  p r o p e r t y  and  had, i n  f a c t ,  
b o r n e  t h e  cost of t h e  commiss ion  h i m s e l f ,  s i n c e  t h e  s e l l i n g  
price was t h e  same as  t h e  amount  o f  the appraisal .  
T h a t  case does n o t  deal w i t h  t h e  e n f o r c e a b i l i t y  of t h e  o b l i -  
g a t i o n  t o  pay t h e  commiss ion .  T h e r e f o r e ,  it is  n o t  prece- 
d e n t  f o r  r e i m b u r s i n g  t h i s  claim where t h e  p r o v i s i o n  i n  t h e  
c o n t r a c t  of sale  f o r  payment  o f  a broker's commission d i d  
n o t  s a t i s f y  t h e  s t a t u t e  o f  f r a u d s .  
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The f a c t s  of M r .  Madayag's s i t u a t i o n  more c l o s e l y  
p a r a l l e l  t h e  f ac t s  w e  c o n s i d e r e d  i n  Robert W. P e a r s o n ,  
8-180986, September  18, 1974. I n  t h a t  case w e  d e n i e d  reim- 
bur semen t  of a broker ' s  commission t o  a n  employee who sold 
h i s  home to  a l i c e n s e d  b r o k e r .  There was no  e v i d e n c e  o f  any 
ag reemen t  by t h e  employee t o  employ t h e  b r o k e r  as h i s  a g e n t  
and w e  d e n i e d  h i s  claim o n  t h e  g r o u n d s  t h a t  h e  had n o t  shown 
a l e g a l  o b l i g a t i o n  t o  pay a commission t o  t h e  broker i n  
c o n n e c t i o n  w i t h  t h e  sale  of h i s  r e s i d e n c e  to  t h e  broker 
h i m s e l f  o r  to  any  p u r c h a s e r .  

N o t  o n l y  do t h e  f a c t s  p r e s e n t e d  t o  u s  f a i l  to  show t h a t  
Mr. Madayag paid t h e  commission p u r s u a n t  t o  a n  ag reemen t  
l e g a l l y  e n f o r c e a b l e  unde r  C a l i f o r n i a  law, t h e y  a lso f a i l  to  
show t h a t  M r .  Madayag had any  s o r t  o f  ag reemen t  to  employ 
t h i s  broker,  r e g a r d l e s s  o f  i ts e n f o r c e a b i l i t y .  I n  l i g h t  o f  
t h e  above ,  w e  ho ld  t h a t  M r .  Madayag is n o t  e n t i t l e d  to  t h e  
r e imbursemen t  he  seeks. 

I 

C o m p t r o l l e r  G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  

- 5 -  




